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Counsel for Petitioner -~ - o ‘ O tw. /‘M—
CITY OF BURBANK '

DOWNEY BRAND LLP

MELISSA A. THORME S »
NICOLE E. GRANQUIST

555 Capitol Mall, Tenth Floor

Sacramento, CA 95814-4686

Telephone: (916) 444-1000

Facsimile: (916).444-2100

Special Counsel for Petit_ioner
CITY OF BURBANK

BEFORE THE
CALIFORNM STATE WATER RESOURCES CONTROL BOARD

In the Matter of the City of Burbank’s ) PETITION FOR REVIEW;

Petition for Review of Action and Failure to ) PRELIMINARY POINTS AND

Act by the California Regional Water ) AUTHORITIES IN SUPPORT OF -
Quality Control Board, Los Angeles Region, ) PETITION FOR REVIEW; and REQUEST
in Adopting NPDES Pérmit No. ) FOR EVIDENTIARY HEARING.
'CA0055531, Order No. R4-2006-0085 for ) - o :

the City of Burbank Water Reclamatlon ) ' [WATER CODE §§13320]

Plant. : ) . :

In accordance vr/ith section 13320 of the Water Code, Petitioner City of Burbank (“Cit}r”)
hereby petltlons the State Water Resources Control Board (“State Board”) to review the action and
failure to act by the Cahfo1n1a Reg1onal Water Quality Control Board for the Los Angeles Region
(“Regronal Board”) in issuing NPDES Pe1m1t No CA005553 L, Order No. R4—2006—0085
(“Permit”) on November 9, 2006. A copy of the Perrmt is attaohed hereto as Exhlbrt A,and a copy

of the November 9, 2006 hearmcy transcupt 1s attached hereto as Exhibit B

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 -1
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A summary of the basis for the City’s Petition and a preliminary statement of points and
authorities are set forth in this Petltion for Review in accordance ‘with Title 23 California Code of
Regulations (“CCR”) section 2050(a) The City reserves the right to file supplemental points and

authoritles n supp01t of the City s Petition for Review once the full administrative record becomes

available. The City also reserves the right to submit add1t10na1 arguments and evidence responsive

to the Regional Board’s or other interested parties’ responses to the City’s Petition for Review, to
be filed in accordance w1th 23 C.C.R. §2050 5.

1 NAME, ADDRESS, TELEPHONE NUIV.[BER AND EMAIL ADDRESS OF THE
PETITIONER:

City of Burbank - _

‘Public Works Department

Attn: Bonnie Teaford and Rodney Andersen

275 East Olive Avenue

Burbank, California 91510-6459
“Telephone: (818) 238-3931

Email: bteaford@m burbank. ca.us and randersen@c1 burbank.ca.us

However, all materials in connection with this Petition for Review should also be provided to'the
City’s counsel at the following- addresses:

Carolyn Barnes

- City of Burbank :
Office of the City Attorney

275 East Olive Avenue
Burbank, California 91510-6459 =
Telephone: (818) 238-5700
email: CBarnes @ci.burbank.ca.us

Melissa A. Thorme
Downey Brand LLP
555 Capitol Mall, 10" Floor
-Sacramento, California 95814
. Telephone: (916) 444-1000
~ Email: mth01me@downevbrand com

2. THE SPECIFIC ACTION OF THE REGIONAL BOARD WHICH THE STATE
BOARD IS REQUESTED TO REVIEW '

The City seeks review of the Regional Board’s action and failure to act in connection with

|| the issuance ‘of the Permit. In issuing the Permit, the Regional Board failed to comply with the

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4—2006-OO85Y : 2
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express provisions of federal regulations and the Water Code, failed to act reasonably as requrred
by Water Code sectionz1300‘0, failed to support the provisions of the Permit with pr'oper findings,
and included findings and reqnirernents in the Permit not adequately snpp0rted by evidence in the
administrative record. |
3. THE DATE ON WHICH THE REGIONAL BOARD ACTED&'

The Regional Board issued the Permit on November 9, 2006.
4. A FULL AND COMPLETE STATEMENT OF REASONS THE ACTION OR

FAILURE TO ACT WAS INAPPROPRIATE OR IMPROPER:

This case involves the Regional Board’s issuance of an NPDES permit that improperly

'imposes efﬂuent'lirnitations in conflict with federal and state law, and includes provisions related

to samtary sewer overﬂows that are unnecessarily duplicative, inconsistent with, or more strmgent '
than the Statew1de General Waste D1scharge Requlrements for Sanltary Sewer Systems State
Water Resources Control Board, Order No. 2006 0003 (“General SSO WDR”) As more fully set '
forth in Section 7 below, the City is contestmg the following prov151ons |
( i)' " The Permit contains duphcatlve inconsistent, or more strlngent prov1s1ons

regardmg San1tary Sewer Overflows (“SSOs”) than prescrlbed by the General SSO WDR, without
1nclud1ng any spe01f1c f1nd1ngs or ev1dence that such duphcat1ve 1ncons1stent or more stringent
provisions are necessary to protect local water quality. S ee Permit at Requ1rements and Provrslons
Sections IV G 1.and IV.L K For these reasons, the Clty requests the State Board to remove
Requirements and Prov1s1ons Sectlons IV.G.l..'and'IV._I.—K. from the Permlt and, mstead, reference
that the City will manage, monitor, and report- issues related to'its_collection system in a_ccordance -
with the General SSO WDR, as has been done in NPDES permits issued by the San Francisco Bay
Regional Water Quality Control Board (see e.g., Order No. R2—2006—0068 at footnote 4) and by
other reglonal boards and be subject to the standard provisions related to SSOs.

2) The Perrmt includes efﬂuent 11rmtat10ns based on T1tle 22 standards. ostens1b1y to
protect the groundwater aquifer underlying the Los Angeles River. See Perrmt at Drscharge :

Requirements Section I. A.2, 6, and 8. However, clear evidence presented bythe City that the Los

{ Angeles River does not normally récharge the underlying groundwater aquifer was disregarded by

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 ' 3
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the Regional Boa_rd and that the constituents being regulated in the permit were not present inthe
gro’undWater at levels to cause'any concern justifying regulation. The evidence presented by the
City indlcates the groundwater is an upwelling zone ,and a gaining reach, such that treated water |
discharged by the City does not ultimately infiltrate into the groundwater aquifer' () and will not
adVersely' affect any MUN beneficial ‘use' of the groundwater. Thus',the Regional Board failed to
support imposition.of the .Title 22 MCL-based efﬂuent limitations with"ﬁndings supported by» |
evidence in the administrative record. . | | o

3) - The._Perrnit includes effluent‘limitations where no “reasonable potential” analysis

1| was conducted, and/or where rio findings or findings based on evidence in the administrative .

record justifies a finding of reasonable potential. See Permit at Discharge Requirements Section -
LA.2(a) and (b), 6., and 8. |

(4) ~ The Perrmt 1ncludes darly maximum efﬂuent limitations, in add1t1on to monthly

average effluent limitations for the same constituent, in conflict with 40 C.E.R. section

122.45(d)(2) and Water Code section 13000, since no findings, or no findings supported by .

evidence in the administrative record, indicate the impracticability of protecting water quality with’

|| only monthly and/or weekly average limitations. See Permit at Discharge Requirem‘en't"s Section

I.A.2, 6 and 8 (to the extent these require daily limits).

B G)) ) The Permit includes provrs1ons not supported with proper f1nd1ngs and/or findings
and requirements in the Permit not adequately supported by evidence in the administrative record.
- 6) The Permit includes provisions more stringent than required by federal water quality
laws (e.g., the Clean Water Act and its implementing regulations), such as.daily limits for
conventional and other pollutants, mass limits in addition to concentration limits, and Title 22-

based limits, without the requisite analysis mandated under Water Code section 13263, including

! Regional Board staff for the first time at the heating Taised the issue of mixing of river water and.ground water. It is

|| the City’s understanding from reports reviewed that if river water mixes, it is only with the very top portion of the

aquifer, and instead of recharging the aquifer, that mixed groundwater resurfaces in the Los Angeles River. (See City'

1| of Los Angeles Bureau of Sanitation "Report of the Potential Infiltration of Chlorides from the Los Angeles River

Narrows into the Groundwater Aquifer” January 1993, developed in Cooperation with the Upper Los Angeles River
Area (ULARA) Watermaster: - : o : . ‘ .

CITY OF BURBAN K PETITION FOR REVIEW OF ORDER NO. R4 2006 0085 -4
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the factors set forth in Water Code section 13241. See City of Burbank v. SWRCB, 35 Cal. 4th 613

| 2005)..

(7) The Perrmt requrres excessive and unnecessary monttonng requlrements 1nclud1ng |
groundwater monitoring that was originally included when the Regronal Board was proposmg
groundwater limits. After removal of the groundwater recelvmg water lrrmts the monrtorlng for
those limits should have been removed, but was not.

(8) The Permit contalns inconsistent and unreasonable flndlngs and provrslons 1nclud1ng .
those related to Industrial Storm Water regulation, and is missing applicable footnote references ‘
5. THE MANNER IN WHICH THE PETITIONER IS AGGRIEVED

The City drscharges tertiary-treated, disinfected water from the Burbank Water
Reclamation Plant (WRP) to the Burbank Western Channel, which flows to the concrete-lined Los
Angeles River. The discharge is currentiy regulzate'd under NPDES permit/W DRs Order No. 98- |
052, adopted by the Reglonal Board on June 29, 1998. - | V'

The previous C1ty permit and the accompanying Time Schedule Order were.appealed by

the City in July of 1998 and ha_ve been in 11t1gat10n since the end of 1999. The result of the

litigation was a 2001 Superior Court rulingthat, inter alia, overturned the challenged requirements
based on-speciﬁcation of the manner of compliance, improperly imposed daily’ maximum limits,
and failure to explain or support the requlrements in the adrmmstratlve record 2

Other portions of the demsron were appealed and overturned in an unpubhshed appellate

| decision, which was subsequently reviewed by the Cahforma Supreme Court. The Supreme Court

remanded the case to the trial court to deterrnine whether any of the requirem'ents of the permit
were more stringent than federal law. On June 28, 2006, the‘Sup_erior Court ruled that eleven

effluent limitations were more stringent than required by federal law. A return to the Superior

* See e.g., City of Burbank 35 Cal. 4th at 623, n6 (“Unchallenged on appeal and thus not affected by our decision are

| the trial court's rulings that (1) the Los Angeles Regional Board failed to show how it derived. from the narrative

criteria in the governing basin plan the specific numeric pollutant limitations included in the .permits; (2) the
administrative record failed to support the specific effluent limitations; (3) the permits improperly imposed daily
maximum limits rather than weekly or month}y averages; and (4) the permits 1mproperly specified the manner of |
compliance. ”)

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO R4-2006-0085 | 5
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Court is due on this permit before December 31, 2006 for the judge to determine_ if the Regional -
Board has comphed with the Court’s orders. |

Under the new perrmt the City erl have to undertake very costly facility upgrades 1f

| source controls, site specific studies, or other measures are not approved within the timeframes set -

forth within the compliance schedules in the permit. See Exhibit B, l—Iearing Transcript at pgs. 126- |
127. These upgrades would he in addition to the over $26 million in e'xtensive recent upgrades
completed hy the Oity without a regulatory mandate to do so. Id. at 25;26. Furthermore, the.
Regional Board’s issuance of the Perrnit with unreasonable and potentially unattainable limits may
expose the City to unnecessary civil and/or criminal penalties, and third party citlzeh suits.

Alternative. regulatory actions could have been taken (e.g., alternatives to numeric effluent limits

under 40 C.F.R. §122 44(k)(3)) but were reJected without meamngful review. Fmally, the City is

required to expend a great deal of additional resources (e.g., more than $1,000,000 over the life of
the perrnit in additional cost) on monitoring that has not been adequately justified as necessary or -

proportionate to the benefits to be received.' 1d. at pg. 123. Each of these represent .independent

reasons why the City is aggrieved. | ‘ A . o .
6. . THE SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD WHICH
} PETITIONER REQUESTS '

.\'.

The C1ty seeks an Order by the State Water Resources Control Board (“State Board”) that

_inValrdates and rernoves the contested provisions of the Perrmt, or, alternauvely, remands the .

Permit to the Regional Board to modify the Permit as directed by the State Board, consistent with
the arguments stated in Section 7 of this Petition.

7. A STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF LEGAL
ISSUES RAISED IN THE PETITION '
: A. Plannlng, Monltormg and Reportmg Provisions For Sanltarv Sewer Overﬂows
. Impermissibly Conflict With, and Are More Stringent Than, the General SSO
WDR and State Policy, and Are Unsupported By Findings orl Evidence.

The Perrrnt requrres the City to maintain a “Sprll Contrngency Plan” (*“SCP”) and to

 comply with “Sprll Reportrng Requrrernents Tequiring the City to develop and maintain records

'CITY OF BURBAN K PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 ' 6




" DOWNEY BRAND LLP o

[\

10
11

=
13|

14
15
16

17
ETS

19
20

21

22
23

24
25

26
27

28

O L N N W A W

of spills, overflows or bypasses from the City’s colleetion system. See Permit at Requiréments and
Prov1srons Sectlons IV.G.1. and IV.L-K. These prov131ons prescrlbe very detarled requnements
that are redundant 1nconsrstent with, or more stringent, than the General SSO WDR that is also

applicable to the C1ty Furthermore the Reg10na1 Board failed to justify : the inclusion of these

- 1ncon51stent or more stringent prov151ons with findings supported by evidence in the adrmmstratlve

record. For these reasons, the C1ty requests the State Board to remove Requirements and
Provisions Sections IV Gl and IVI—K from the Permit, and instead, reference that the City wtll_
manage, monitor and report issues related to‘ its colleetion' systern in accordance with the General
SSO WDR, as has been done in NPDES permits issued by the San Francrsco Bay Regronal Water
Quality Control Board and other regional boards

T_he SCP and the Spill Reportmg Requlrements at issue here unnecessarily duplicate, '
conﬂict and -are more stringent than, the planning, rnonitoring, and reporting provisions set forth
in the General SSO WDR with which the C1ty must also cornply For example, Splll Reportlng
Requ1rernents at Requirements and Prov151ons Sectlons IVI2b, d and e. are excesswe > and not

consistent with the General SSO WDRs, Wthh require reporting in .the online database w.1th1,n,

3 The City was required to, and did enroll for coverage under the General SSO WDRs.by November 2, 2006

4 Recent NPDES permits issued by the San Francisco Bay Revlonal Water Quality Control Board include the followmg
language (see, e.g., Order NO. R2-2006-0068): “Sanitary Sewer Overflows and Sewer System Management Plan. The
Discharger’s collection system is part of the facility that is subject to this Order. As such, the Discharger must properly
operate and maintain its collection system (Attachment D, Standard Provisions — Permit Compliance, subsection I.D.).
The Discharger must report any noncompliance (Attachment D, Standard Provision — Reporting, subsec¢tions V.E.L,
and V.E.2.), and mitigate any discharge from the Discharger’s collection system in violation of this Order (Attachment
D, Standard Provisions — Permit Compliance, subsection 1.C.). The General Waste Discharge Requirements for
Collection System Agencies. (Order No. 2006-0003 DWQ) has requirements for operation and maintenance of
collection systems and for reporting and mitigating sanitary sewer overflows. While the Discharger must comply with
both the General Waste Discharge Requirements for Collection System Agencies (General Collection System WDR)
and this Order, the General Collection Systemn WDR more clearly and specifically stipulates requirements for operation

and maintenance and for reporting and mitigating sanitary sewer overflows. Implementation of the General Collection
System WDR requirements for proper operation and maintenance and mitigation of spills will satisfy the o

corresponding federal NPDES requirements specified in this Order. Following reporting requirements in the General
Collection System WDR will satisfy NPDES reporting requirements for sewage spills. Compliance with these

| requirements will also satisfy the federal NPDES requirements specified in this Qrder.” (emphasis added),

|° The requirements are also vague. ‘For example, Section IV Le. requires that grab samples be taken from an overflow

of 1000 gallons or more for bacteria and “relevant pollutants of concern.” This requirement is unclear, and indication
from Regional Board staff is that they may interpret this to mean all pollutants required to be regularly monitored. If

that 1s the ‘interpretation, there-aresubstantial costs associated, yet it is not clear that meaningful inforimation would be
gathered or that cleanup.activities. would be altered in any way due to that information. - .

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006—008_5 7
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three days of becoming aware of an SSO, and the General SSO WDR does not require the

additional sampling and analyses imposed. The requirements' at Sections IV.L.a. and c. merely

'restate.requirements from the Health and Safety Code and Water Code, which by way of |

ineorporation herein'become federally enforceable state law requirements 'FurthermOre the
1mpos1t10n of a SCP at Requ1rements and Prov131ons Sectlons IV G.1,in add1t10n to the General’
SSO WDRs’ SSMP, is onerous and unnecessary, unless this were narrowed or 1nterpreted to only
‘apply to non-sewage spills (e.g., chlorine or other chemicals used onsite), While the General SSO
WDR allOWs the Regional Board to implement more stringent requirements as noted below -
nothmg in the General SSO WDRs allows the Regional Board to take an action that is entlrely
inconsistent with or conﬂicts with the General SSO WDRs, espe01ally Where no special”
justification is provided.

Bj way of baekground, on May 2, 2006, after a multi-year public process, the State

| Board adopted the General SSO WDR for the purpose of governing sanitary sewer systems

consistently throu ghout the State.  The ‘State Board’s intent‘ in adopting the General WDRs was “to
have one statewide regulatory mechanism that lays out the foundation for consistent collection
system management requlrements and SSO reportmg ” See General SSO WDR Fact Sheet at pg
8. The State Board determmed that “[i]n order to prov1de a consistent and effective SSO .
prevent1on program as well as s to develop reasonable expectatlons for collectlon system-
management these General WDRs should the primary regulatory mechanism to regulate pubhc
collection systems Id. Recent guldance from the State Board confirms that the General SSO
WDR is the permit that should govern the City’s collection system. In a November 8, 2006 Letter
from Tom Howard at the State Board to all Regional Water Board Exectitive Officers,-the State
Board instructs the Regional Water Boards as follows: o

~ “When the WDRs or NPDES permits are revised or reissued, the Regional Water
Boards should, in most cases, remove the sanitary sewer system provisions in the
existing WDRs or NPDES permzts and rely on the Sanitary Sewer Order to regulate
the sanitary sewer system :

See Nov. 8, 2006 Letter at pg. 4 (emphasis added).

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 8
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If the State Board intended'regional hoards to continue to regulate sanitary sewer
collection systems on an ad hoc basis, it could have simply 1ssued guidance pohcy, or regulation -
none of which are self—implementmg Instead the State Board opted to 1ssue a perrmt (the General
SSO-WDRS) and require every public sanitary sewer system in the State to obtain coverage under

that permit regardless of whether the system was part ofa publioly owned 'treatment Works

regulated by a N ational Pollutant Discharge Ehmmatron System (“NPDES”) pe%rs'rmt If reg10nal

boards may srmply layer additional or different requirements upon 1nd1v1dual collection systems
because the dischargers happen to be NPDES perrmt holders the State Board’s stated goal of
consistent 1mp1ementation will be severely undermmed

While the General SSO WDR recognizes there are “some instances when Regional W_ater
Boards yvill need to impose more stringent or preseriptive requirements,;’ the Regional Board in
this case did not support the imposed SCP and Spill Reporting Requirements Wi.th findings or.
evidence demonstrating the need for the provisions. See General SSO_-W DR Fact Sheet at pg. 9 A
(emphasis added). Orders adopted by the Regional Board_n‘Ot supporte_d by the ﬁndings, or
findings not supported by the evidence, constitute an abuse of discretion. Topanga Association for

a Scenic Commuhiiy v. County of Los Angeles 11'Cal:3d 506, 515; California Edison v. SWRCB, )

116 Cal. App.3d 75 1, 761 (4" Dt. 1981) see also In the Matter of the Petztzon of Cn‘y and County .
p

of San Fr rancisco, et al State Board Order No. WQ-95- 4 at 10 (Sept. 21 1995)
Furthermore even if the Regional Board could Justify the need to 1mpose the contested

provisions of the Permit the Regional Board must follow the State Board’s d1rect1ve in the

'General SSO WDRs and adopt separate waste discharge requirements that supersedes the City’s

| obligation to comply with the General SSO WDRs. In other words, a sanitary sewer system may

be subject to a separate, more stringent permit; or to the General WDRs, butnot both, and not an
NPDES permit | ,

- Nothing i in the record supports a de01sron to 1mpose different, more strmgent requlrements
up'on.the City, thereby exposmg the C1ty to greater enforcement, penalties, and citizen suits than
every' other collection system in the state that will be regulated solely -hy the General WDRs. This -

difference in regulatory treatment has nothing to with any unique or eXceptional aspect of the

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 - = 9
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Permit, or evidence in the record.

City’s collectlon system 'or- compliance hlstory Rather, the City faces increased enforcement
solely because it operates a treatment plant subject to regulation by an NPDES permlt issued by
the Los Angeles Reg1onal Board Thus, the 1mpos1t1on of Requlrements and Prov1s1ons Sections
IV.G.1. and IV.L-K. in the Permit is arbrtrary, oaprlclous and not supported by findings in the
Finally, in adopting the Permit, the Regional Water Board also failed to alaide by the
Porter-Cologne’s directive to be reasonable Water Code section 13000 specifies that activities

“which may affect the qual1ty of the waters of the state shall be regulated to attain the highest

|} water quality whzch zs reasonable con31der1ng all demands being made and to be made on those

waters and the total values 1nvolved beneflclal and detrimental, economic and social, tangrble and

mtanglble. '~ (Emphasis added.) The 1nclus1on of Requlremen_ts and Provrs1ons Sectlons IV.G.1.

‘and IV.I.—K. runs afoul of the Regional Board’s duty to actreasonably and to treat all similarly

situated dischargers in a similar and equivalent manner.

B. = The Regional Board Impr_operlv Irnnosed Effluent Limitations and Related
' Monitoring Requirements for The Sole Purpose of Protecting Upwelling
Groundwater Un_derlving the Los Angeles _River; : :

. The Regional Board included effluent limits for inorg’arﬁc, organic and radioactive

: oontaminants6 in the Permit, derived from Maximum Contaminant Levels (“MCLS"’) specified in

Title 22 of the California Code of Regulations o’stensibly. for the protection of the.GWR benefic_ial

use in the Los Angeles Ri\ter and the MUN use in local groundwater. See Permit at Finding 29 and
Discharge Requirements Section LA. To justify the irnpositiori of these effluent limits, the -
Regronal Board stated, .

- Sections of the Los Angeles River, downstream of the Burbank WRP
discharge point, are designated as GWR. ["] The depth of groundwater
below the Burbank WRP is approximately 100 feet below ground surface.
Surface water from the Los Angeles River enters the San Fernando Valley

s These effluent hrmtauons include all n1troven const1tuents arsenic, bis- 2 iron, trihalomethanes, turbidity and

'radroactlvrty

7 Given that the Burbank Western Channel is NOT designated as GWR (see Basm Plan at pg. 2-12); the limits were not |
properly applied as end-of-pipe limits and, if anything, should have had a point of compliance at the confluence of the
LA River that has this designation. : '

CITY OF BURBANK PETITION FOR REVIEW O‘F.ORDER NO. R4-2006-0085 10
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and the Central Los Angeles Coastal Plain Groundwater Basins. Since
ground water from these Basins is used to provide drinking water to
people, Tltle 22-based limits are needed to protect that drinking water

~ supply. [*] By limiting the contaminants in the Burbank WRP discharge,
the amount of pollutants entering the surface waters and groundwater -
basins are correspondmgly reduced ... Forthese reasons Title 22-based
limits will remain in the NPDES permit.

Seej Permit at pg. 14, Finding 29. The City objects.to the tnclusion of these limits for the following
1easons: 1) there is clear evidence ignored by the Reg10na1 Board that the Los Angeles River,
unhke other watersheds with actual recharge areas and spreadrng grounds does not actually
recharge the underlying groundwater aqulfer, but rather, the ev1dence»1’ndrcates the groundwater is
an upwelling zone and a gaining reach, sueh that treated water drscharged by the City_does not
infiltrate into the groundwater aquifer and h.as not and will not adversely affect any MUNv

beneflclal use of the groundwater thus the Regional Board failed to support 1mpos1t1on of the Title

‘ 22 MCL based effluent. hrmtatlons with flndrngs supported by ev1dence in the admrmstratlve '

record; 2)the Basrn Plan does not spec1fy that MCLs are applicable to the GWR use or to surface.
water d1scharges that- may recharge a ground water basin; rather, MCLs apply to dnnkmg water
purveyors end of tap;” 3) the Regronal Board failed to comply w1th Water Code §13263(a) when
imposing every 11mrtbased on MCLs; and 4) the adoption and implementation of the chemical -
constitu'ents narrative water quality objectiye for surface waters violates state and federal law.
For. this reason, the City requests the State Board to remove all 'fitle 22-based effluent A
lirrritations imposed to protect the GWR beneficial use and corresponding findings and |

requirements.9 '

8 It should be noted that T1tle-22 based requirements enforceable hy the Department of Health Services (“DHS”) do

apply to the potable water served from the vroundwater However, those requuements apply at the tap, not in the
groundwater.

The Permit currently requires the City to submit a-“workplan for'a proposed groundwater monitoring systern within
60 days of the effective date of the Permit. See Permit at Requirements and Provisions section IV.P. .
Since the original Title 22-based receiving water limitations were removed from the earlier tentative versions of the
Permit in favor of Title 22-based effluent limitations, the requirement for a workplan to institute a groundwater
monitoring system should be removed.

CITY OF BURBANK PET]TTION FOR REVIEW OF ORDER NO. R4-20}06—OQ85V 11
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'1.  The Los Angeles River Does Not Recharge the Underlying Groundwater
: Aquifer, as the Underlying Groundwater is Upwelling: thus, the
Regional Board Has No Basis, Or Findings Supported by Evidence, To
Impose Title 22 Based Effluent Limitations To Protect a N 0n-Ex1stent
' GWR Beneficial Use.

There is _ciear evidence presented and ignored by the Regional Board when imposing MCL—
based effluent limits that the Los Angeles River does not ’actually recharge the underlying |
groundwater aquifer, but rather, the groundwater is an upwelling zone and a gaining reach, such
that treated water discharged by the City does not infiltrate and remain in the groundwater and will

not adversely affect any MUN beneficial use of the groundwater See Hearrng Transcript at psgs..

1129-30; see also Permit at pg. 7, Finding 17 (“It i is beheved that this reach of the Los Angeles River

was not 11ned becaus'e of groundwater upwelling. ' At times when the groundwater table.is high,

groundwater rises and contributes flow to the Los Angeles River. It is believed that this reach of

the Los Angeles River was not lined because of groundwater upwelling. ...").1% The Regional

Board failed to provide evidence of any actual groundwater recharge occurring that contains the
City’s treated{water‘, or that any local groundwater exceeds the MICLs in question and, therefore,
failed to justify maintenance of previously stayed and judicially ‘overturned efﬂuent limits. See City |
of Burbank v. State Water Resotzr"ce_s Control Board, et al., Los_ Angeles County Superior Court

Case No. BS 0609060, Statement of Decision, April 4, 2001, at pgs. 11-12. .

10 1p fact, the LA River Nutrient TMDL required Burbank to perform a study on the loading of nutrients from the .

groundwater due to this upwelling. It is contradictory and unreasonable to include effluent limitations based upon
recharge in this reach where no finding of incidental recharge has been substantiated with evidence in the record. See
Permit-at pg. 7, para. 17 finding without correspondmv evrdence that “Groundwater recharge occurs incidentally, in
these unlined areas of the Los Angeles River.”

Available data, presented to the Regional Board in written comments, indicate that the Los Anoeles River Narrows,
particularly south of Los Feliz Blvd., is characterized by a high water table resulting in the discharge of groundwater to-
the river channel. The Los Angeles County Department.of Public Works has confirmed that the area is characterized
by high groundwater and that a concrete lining has not been constructed because a lining could be structurally damaged|
due to the high groundwater pressure in the Los Angeles River Narrows (Quezada, 1992). Other studies in the region
confirm conditions of groundwater discharge into the Narrows based upon historic and contemporary data (Mann and
Blevins, 1990, Blevins, 1992, and DWP, 1992). The San Fernando Basin flow model simulated rising groundwater in
the Los Angeles River Narrows. 'The simulation was based upon known hydrogeological conditions, and known or
estimated water balance components provided by the ULARA Watermaster. The flow model predicted rising
groundwater values within the same order of rnagmtude as the calculated values. The model simulation predicted
average rising groundwater of 5,057 acre-feet annually; the average reported by the ULARA Watermaster is 3,058
acre-feet annually (DWP, 1992). See also City of Los Angeles Bureau of Sanitation "Report of the Potential
Inﬁltratzon of Chlorides from the Los Angeles River Narrows into the Groundwater Aquifer” January 1993, developed
in Cooperat1on with the Upper Los Angeles River Area (ULARA) Watermaster :

CITY OF BURBANK PETITION-FOR REV]EW OF ORDER NO. R4-2006-0085 - 12
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One of the prim'ary‘ reasons these same MCL-based limits, originally imposed to protect the

surface water “potential” 'MUN beneficial use, were overturned by the Superior Court was the fact

| that the Regional Board falled to include findings, and to support findings made with evidence in

the admlmstratwe record The Reg10na1 Board is committing a s1rm1ar prejudrc1a1 abuse of ‘
discretion now as it tries to “backdoor” the same requlrements included in the City’s prlor NPDES
permit, but on dlfferent grounds. Such action is improper as these limits are not based on legal
water quahty objectives applicable to the GWR beneficial use in this case.

The issue presented here is dlstmctly different than the i issue prev1ous1y presented to the
St.ate Board in 2003 in the Whittier Narrows case, dlscussed in State Board Order No. 2003-00009,
related to calculating effluent limitations imposed upon Los Angeles County Sanitation District_’sl'
Whittier Narrows WRP to protect a surface water GWR beneficial use. The State Board’s decision .
in that case is inapplicable here, because the permit for the Whittier N arrows WRP regulated
discharges that were, in part, designed and intended for groundwater recharge. See Testimony of
Anne Heil, Hearing Transcript at pgs. 40-41. Here, the City’s dis‘charge is not used for groundwater
recharge and unlike the Whittier Narrows caSe the groundwater has not been proven to in fact, .
be recharged with water from the Glendale Narrows (whlch may contarn some portion from the
Burbank Plant). Id; see also footnote 7. As such, the GWR benef1c1a1 use, as originally generrcally ‘
applied in the Basin Plan to the Los Angeles River, is not an “existin g or “attainable” benef1c1a1

use that must be protected by the imposition of efﬂuent limitations based on Title 22 MCLs. The -

: Regronal Board should, instead, be conducting and approvmg a Use Attainability Analysis to
‘remove or adJust the GWR beneflc1al use in accordance w1th 40 C. F R. §131.10(e)-(g). See

SWRCB Order No. -2002-0015 at peg. 15 (“In general the Board agrees that, where a Regronal
Water Quality Control Board (Regional Board) has ev1dence that a des1gnated use does not exist
and. hkely ‘cannot be fea51bly attalned itis unreasonable to requrre a d1scharger to incur control
Ccosts to protect that use. This is true at least in the interim until the Regional Board either
successfully amends the basin plan to dede51gnate the use or determines that the use cannot be
legally dedesrgnated. At a minimum, where a Regronal Board has evidence that a use neither
exists nor likely can be feasibly attained, the Regional Board must expeditiously initiate'
appropriate basin plan amendments to consider dedesignating the use.”) '

' The State Board’s decision on the Whittier Narrows WRP matter should, however, be "

precedential with respect to the-fact that the Regional Board must first determine whether the

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO_ R4-2006-0085 13 |
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City’s discharge has “reasonable potential” to cause or contribute to an exceedance of a water
quality objective that corresponds to the GWR beneficial use before imposing effluent limitations.

Importantly, there are no Water quahty objectives that were adopted for protect1on of, or

_correspond to, the GWR beneficial use. See State Board Order No. 2003 0009 at pg. 10.

" In this case, the Fact Sheet does not cofitain adequate information on the necessity for

.MCL based efﬂuent hmits and the Regional Board d1d not conduct a reasonable potential analysrs

on each of the proposed'constituents for which limits were 1mposed. See Permit at Discharge

|| Requirements Section L.A.2. (Nitrate, arsenic, bis-2, iron, trihalomethanes all added with no

specific reasonable potenti'allanalysis discussion in Fact Sheet); see also Fact Sheet at pg. F-35
(MBAS), pg: F-39 (turbidity and radioactivity). Furthermore, in any “reasonable potential”
analysrs that was attempted surface waters Were used as the ambient backcrround instead of the

groundwater ‘which i is the water body that the Title 22 MCL based efﬂuent 11rmtat1ons are 1mposed

to protect. See Fact Sheet at F-28. The City provided evidence that the groundwater does not come

close to exceeding the MCLs. See Burbank’ $ Powerpoint Presentation from Hearing; attached as
Exhibit C; see also Testimony of R. Andersen, Hearing Transcript at pgs. 30-32. Since Burbank -
has been discharging to this stretch of the River for decades, if its effluent were causing

degradation | the levels eeen \‘N'ould’be‘rnuc'h higher. That is not the case. Thus, there isno

_reasonable potential for the C1ty S discharge to exceed the MCLS in the groundwater basm and no

MCL-based limits were needed u
Since neither the Pefmit nor the Fact Sheet contain eviden_ce that the beneficial uses of
groundwater are impaired or that the local groundwater exceeds the MCLs for the constituents -

being proposed for regulation in the Permit, no valid basis exists to impose these effluent limits.'*

" The City recognizes that there are CTR-based limits that might be appropriate should reasonable potential exist to
exceed those criteria, and is not challenging the imposition of appropriate CTR-based limits in lieu of MCL-based
limits for the same constituents.

12 Tn addition, for any limits where immediate compliance was deemed infeasible and interim limits were provided (see
Permit at Section 1.A.9), the Regional Board has failed to consider non-numeric effluent limits, such as source control

and pollution prévention in lieu of these interim limits and the final numeric limits imposed in Section 1.A.2. 40 CF.R.
§122.44(k)(3); Communities for a Better Environment v. State Water Resources Control Board (2003) 109 Cal.App.4th-
10891n the Matter of the Petition of Citizens for a Better Environment, Save San Francisco Bay Association, and Santa

| Clara ValleyAudubon Society, Order No. WQ 91- 03 , May 16 1991)

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 14
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2. 'MCLs Are Not Intended to Applv to Surface-Water Discharges

The MCLs set forth in Title 22 of the California Code of Regulations were mtended only to
apply to drinking water treatment facilities at the tap or point-of-use, not as “end-of-pipe” efﬂuent
limitations for wastewater treatment facilities to protect a GWR benef1c1a1 use. See 22 C.CR.
§§64431 and 64444. Since the reclaimed water produCed at the City’s treatment facili'ty' is not used
for direct potable purposes, the Title 22~ based effluent limits imposed as monthly averages and
daily maximum limits in the Perrmt are unnecessarily restrictive and 1nappropr1ate for treated water |
than can only be reused for 1nd1rect potable recla1med water use (e.g., landscape irrigation,

mdustrial process Water) In most cases, MCLs are also intended to be apphed as 12-month rolhng

. averages See 22 C.C. R §64432.

Even if the secondary MCLs validly applied through the chemical constituents obj ective
the validity of which i is questioned below, the Permit S comphance requirement is 1nconsrstent w1th
how DHS enforces MCLs Secondary MCLs are set for constituents that may adversely affect the
taste, odor, or appearance of drinking water, and are directly related to consumer acceptance or
“dissatisfaction” with drinking water provided through a commumty water system. See \22 C.C.R.
§64449. If a secondary__MCL.fOr a constituent contained in Table 64449-A is exceeded, an

investigation by DHS and a .study by the water supplier is required to determine consumer . |

acceptance or dissatisfaction with the drinking water that does not meet the particular MCL.. S’eie
22 C.CR. §64449(d) If there is no community water system as in this case and no direct MUN '
use, there are no.consumers to be surveyed and, thus, no acceptance or dissatlsfaction to measure.

In addition,’DHS is permitted to waive the requ1rement to meet secondary MCLs based
upon ..economic considerations See 22 C.C.R. §64449(e) Hbtwever exceedances of secondary
MCLs included in a NPDES permit as end -of-pipe efﬂuent limitations may subJect dischargers to
minimum mandatory penalties and/or other civil and criminal liability authorized by the Clean’
Water. Act and the Water Code. See, e.g.,33 U.S.C. §§1319(d) and 1365 ; Water Code §§13385
and 13387. Therefore,the inclusion of secondary MCLs in the Permit 1s unwarranted and |

inappropriate.

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 : 15
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.NPDES permit, and where the prov1srons at issue are “more stringent than federal law

O NN o L AW

3. The Regional Board Failed to Comply with Water Code Section
13263(a) When Imposing Effluent lelts Based on Title 22 Drinking
Water Standards

The Re gronal Board when prescribing waste drscharge requrrements in the form of an

»13 (m this

1| case, protectlon of groundwater that is outside the purview of the Clean Water Act by requiring

compliance with state drinking water standards), must take into consideration the beneficial uses to

be protected, the water quality objectives reasonably required for that purpose, other waste

discharges, the need to prevent nuisance, and the provisions of Section 13241. See Water Code
§13263(a)(emphasis added). |
As-discussed above, th‘e Regional Board included efﬂuent limits in the Permit based on |
Title 22 drrnkmg water standards to protect a surface water GWR beneﬁmal use, not a surface
water MUN beneficial use. MCLs, if legally Vahd at all and applicable in an NPDES perrmt
would apply, at most, for surface waters to an MUN use. See Basin Plan_ at pgs. 3-8 t03-10, Tables
3-5, 3-6, and 3-7 (all referencing ‘:‘for MUN beneficia‘l_use”).. In this case, thel Los Angeles-RiVer
is des1gnated only with a “potential” MUN beneficial use. The Basin Plan at pg. 2-4 proh1b1ts the
potent1al” MUN beneficial from being used to set efﬂuent 11rmts See, accord Fact Sheet at
Frndmg 4. Furthermore the Fact Sheet at Finding 8 seemmgly confrrrns that the real purpose of

the efﬂuent hmltatlons is to protect the MUN beneficial use of the underlyrng groundwater

However, the Regronal Board failed to conduct the analysis the State Board deemed necessary in

State Board Order No. 2003-0009 (LACSD/Whittier NarrowsWRP) to impose effluent limitations

| for protection of groundwater. 14 By imposing efﬂuent limits based on Title 22 MCLs to solely

13 City of Burbank v. State Water Resources Control Board, et al. , 35 Cal. 4th 613, 617, 628-9 (2005).

' 1n addition, factual differences exist between the Burbank discharge and the Whittier Narrows'disCharge.. Burbank’s
discharge is to a concrete-lined channel, whereas Whittier Narrows discharges to a $oft bottom channel. (See Burbank
Permit at Findings 16~ 17; Order No..R4-2002-0142 and SWRCB Order No. 2003-009 at pgs. . 2-3). Whittier Narrows
discharges to actual spreading grounds, the intént of which is to recharge groundwater. See Testimony of Anne Heil,
Hearing Transcript at pgs. 40-41. Burbank discharges have not been proven to actually feach groundwater at all given
that the only soft-bottomed stretch through which Burbank’s discharge flows (commingled with all other water) is
classified as a gaining reach. (See Permit at Finding 17) For these reasons, the analysis in the Whittier N arrows
decision Justlfyrnv the use of the GWR use cannot be used as a blndlncT precedent in thls case.

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 16
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protect the GWR beneficial use, the Regronal Board failed to consider the water quahty objectrves
reasonably required to protect the GWR use, and failed to consider the provisions of Water Code ;
§13241.%3 |

4. | The Regional Board’s .Adoption and lmplementatlon of the Chemical
Constituents Narrative Water Quality Oblectlve ‘Violates Federal and
State Law.

- The Regional Board"s adoption of the narrative water quality objective for “chemical
constituents,” specifying that‘surface waters designated for use as domestic or municipal supply
(“MUN”) shall not contain concentrations of chemical const1tuents in excess of the MCLs in effect

at the time the chernical constituents ObJeCtIVC was adopted and including any prospective future

.changes to the MCLs contained in T1tle 22 v1olated Water Code sections 13241 and 13000. See

Basin Plan at 3-8. Water Code section 13241 requires the Regional Board to consider the socral

enVironmental and economic impacts of Water quallty objectives prior to adoption. No evidence in

the record exists to 1nd1cate that the Regional Board cornplied with Water Code section 13241

When it initially adopted the surface water quality objective for chermcal constituents and the

corresponding MCLs in effect at that time.* | | | |
Additionally, by using a prospective, incorporation-by-reference method of adopting water -

qu_ality objectives -for water bodies or ground water basins designated MUN, the Regional Board is.

abdicating its responsibility to consider the factors contained in Water Code sections 13241 each

time a new or more stringent MCL is incorporated into Title 22. Furthermore, through the use of

| the pro'spective,'incorporation—by—reference method of adopting water quality‘ objectives for those

Water bodies or ground water basins designated MUN, the Regional Board is failing to cornply ‘
with the applicable public notice and part1crpation requrrements of the Clean Water Act and the

Water Code. Flnally, by adopting this method of adopting water quahty obj ectives the Regional

15 The Regional Board conducted a cursory 13241 analysis on- the requirements for bis(2- ethylhexyl)phthalate but .
failed to undertake this analysis for any other MCL- baséd requirements.

16 The Permit’s findings discuss the DHS process for ddopting MCLs (see Permit at Finding 29);, but the Regional
Board cannot legally delegate its authority to adopt WQOs to-the DHS, and must comply with all Water Code
requirernents including section 13241 and 13242, whenever adopting new obJ ectives.

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4-200_6-0085 17




DOWNEY BRAND LLP

O ®©® 9 o b

10
11
12

13

14
15
16

17
19

20

21
22

23

04
© 25

26
27
28

.Board failed to comply w1th Water Code sectron 13000 prov1d1ng for reasonable water quality-

regulatlon

C. The Regional Board Inlproperlv Included Efﬂuent Limitations Where No 4
" Reasonable Potential Exists, Or Where No Findings or Evidence Were
Included in the Permit Justifying a Finding of Reasonable Potential.

‘Before including effluent linﬁtations in an NPDES permit, the Regional Board must first

1{ determine that the discharge has the ¢ reasonable potentlal” to cause or contr1bute to an exceedance

of a water quahty objective. If no reasonable potentlal” exists, effluent hrmtatlons are not
required under federal law. See 40 C FR. §122 44(d)(1)(i) and (ii)' see also State Board Order No.
2003-0012 at pg 16. In State Board Order No 2003- 0012 the State Board found that no effluent
limitations are required for constituents for Wthh the Reglonal Board found there was no
reasonable potentlal Further with’ respect to the appl1cab1hty of anti-backsliding to effluent
hrmtatlons that are removed due to a lack of reasonable potential, the State Board stated it is:

~ “not clear that the deletion of [ex1st1ng] effluent limitations [for lack of
. reasonable potential] even falls under the anti-backsliding mle, but if it
does, if falls within an exception to the rule. Water quality-based effluent
limitations may be relaxed in a later permit based on new information. [fn -
omitted]. The new information consists of the monitoring studies - -
conducted that showed a lack of reasonable potential. The absence of these
effluent limitations also does not violate the anti-degradation policies
stated in State Board Resolution 68-16 and 40 Code of Federal .
" Regulations section 131.12 since the permits will result in improved water "
quality because effluent limitations are more stringent for pollutants that
do have the potential to affect water quality.”

In conclusion, the State Board held that: “[t]he Reg1ona1 Board acted appropnately and .

lawfully in omrttrng efﬂuent 11rmtatlons for pollutants for which there 1s nO reasonable potential of .

causmg or contrlbutlng to v1olatlon of water_ quality standards.” State Board Order No. 2003—0012 '
at pg. 17, para. 7 (empha51s added) ' -
In this case, the Reg10nal Board falled to demonstrate that the City’s dlscharoe has a

“reasonable potentla for settleable sohds, oil and grea_se, chlorine, total dissolved sohds, sulfate,

CITY OB BURBANK PETITION FOR REVIEW OF ORDER NO. R4-2006-0085 18
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chloride, MBAS, nitrate, nitrite, ammonia, coliform, turbidity, radioactivity, and acut'e toxicity.17
For mercury, 1‘easonable potential was determined from a single detected, but.not quantified .
(“DNQ”) value in one effluent sample, which should not have been adequate justification fér
imposition of an efﬂuent limit. For these reasons, the Regional Board is violating federal
regulations and State Board precedential orders by including efﬂuent limitations where there are
1nadequate findings and evrdence demonstrating reasonable potentral using recent data. 40 CEF.R..
§122 44(d)(l) SWRCB Order No 2003- 0012

Furthermore, for cadmrum and lead, no reasonable potential was found, but lirn_its. were

prescribed anyway. The Permit indicates that the effluent limitations for lead and cadmium are

| based on the LA River Metals TMDL. See’Permit at Findings 49".C. and 52.D, and Discharge

Reduirements Section 1.A.2.(b), footnotes 7-_9. This is inconsistent with the discharge limits shown
on pg. 32, Sectlon LA2, Which are not based on the Metals TMlDL Wasteload alloCations
(“WLAS”) but were calculated from Cal1forn1a Toxics Rule (“CTR”) objectives followmg the SIP
method. The value in the prevrous draft permrt for cadmium was from the TMDL representrng a

wasteload allocat1on Thus footnotes [7]1 and [8] on pg. 33 of the Permit, wh1ch state that these

-new limits are WLAs are incorrect.. These are not WLAs, but calculated CTR—based effluent

limits.'® |
D.  Daily Maximum Efﬂuent Linﬂtatiohs Were'Iucluded in the Permit, Even
Though No Findings or Evidence Exist to Justify the Impracticability of
Weekly or Monthlv Effluent Llnntatlons in Accordance w1th 40 C.F.R.
§122 A5(d)(2).

Iy addmon on top of the effluent hmltatmns prescribed, the Perrmt makes the City comply with all applicable water
quahty objectives for the receiving waters, including the toxics criteria in the National Toxics Rule, 40 C.F.R. §131.36,
even in most instances where no reasonable potential exists. See Permiit at pg. 48, Section IV.M.

18 As shown on the calculation sheets created by Regional Board staff, reasonable potential does not exist for cadmium
or lead under the CTR and, therefore, no effluent limits are required. Although the Permit at Finding 49.C. states that
“Reasonable Potential Analysis (RPA) showed exceedances of the water quality objectives in receiving water and the
pollutants were detected in the effluent for these metals,” this reference to the receiving water studies performed within
the TMDL relate to Los Angeles River ambient water generally, and does not specifically analyze the portion of the
Los Angeles River to which the City’s discharge eventually flows. In fact, neither cadmium nor-lead ini the local
receiving water at the City’s R-1 monitoring site nor the City’s effluent show reasonable potential to exceed the
objectives or the WLAs. Therefore, according to federal regulations requiring RP before effluent limits are imposed,
CTR-based limits should not be imposed upon the C1ty 40 CFR. §122 44(d)(l)(1) (i1), and (vii)(B); see Hearing
Transcnpt at pgs. 85-89. .
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Where effluent limitations are authorized, federal regulations provide that for discharges =
from publicly-oWned treatment works (“POTW™), such as the City’s treatment facility, all permit
effluent limits shall, unless impracticable, be stated as average weekly and average monthly

discharge limitations. 40 C.F.R. §122.45(d)(2) (emphasis added); see also State Board Order No.

112002-0012) (East Bay Mun1c1pal Utility Drstrrct) (July 18,2002) at pgs. 20-21. Despite this clear

mandate, the Reg1ona1 Board 1ncluded daily maximum limitations in the Permit w1thout first

making the requisite determlnatron of 1mpractlcab111ty for each constltuent or without evidence to .

support its findings of 1mpract1cab111ty (where made). See Permit at Dlscharge Requrrements
Sect1on I.A.-2, and Fact Sheet. These limits should be removed by the State Board, or, alternatively,

remanded to the Regional Board, so that an impracticability analysis may be performed See

accord Statement of Decision, City of Burbank v. State Water Resources Com‘rol Board, Los

Angeles County Superror Court Case No. BS 060960 (April 4 2001) (invalidating daily max1mum

effluent limitations contalned in the City’s existing NPDES permit because the Reglonal Board

failed to conduct or support impracticability analysis with findings and evidence in the

administrative record).'
For many daily efﬂuent hmlts 1mposed (e.g., ammonia, cadmium, chrormum 1v, copper
lead, mercury, selenium, zmc d1bromochloromethane dlchlorobromomethane bls(2—

ethylhexyl)phthalate,' and’ gamma—BHC (lindane)), no rmpractrcablhty ana1y81s was performed at

all on aconstituerlt-by-constituent basis in violation of 40 C.ER. §122.45(d)(2). In fact, two new

daﬂy hmlts for cadmium and lead were inserted late in the permit draftmg process w1th no -
d1scuss1on whatsoever |

For some constituents, there is a cursory finding of impracticability; however, these

‘purported findings of impracticabﬂity are unsupported by evidence in the record. Ordersnot :

supported by the findings or ﬁndmgs not supported by the evrdence constrtute an abuse of

d1scret10n See 40 CE.R. § 124 8(b)(4) Topanga Association fora Scemc Commumty V. County

' The State Board and Regional Board did not appeal the Superior Court’s decision in the City of Burbank case with
respect to the inclusion of daily maximum effluent limitations for POTWs. Thus, the Superior Court’s decision stands

-and is binding i in this case. See 2001 Superror Court, Statement of Decision at pgs. 12-13.
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Reglonal Board to s1rnply cite to unsubstantlated f1nd1ngs of 1mpractrcab1hty w1thout proo

of Los Angeles, 11 Cal.3d 506, 515; California Edison v. SWRCB, 116 Cal. App. 751, 761 (4" Dt.
1981); see also In the Matter of the Petition of City and County of San Francisco, et al., State | ‘
Board Order No. WQ~95—4 at lO (Sept. 21, | 1995). The'Regiorlal Board must make findings based
on evrdence in the record and may not merely tick off statutory requlrements and cla1rn compliance

without . supportmg evidence. See Czty of Carmel- by the Sea v. Bd. of Supervzsors 71 Cal.App.3d

A84 93 (1977) (holdrng that wrltten findings of fact were 1nsuffrclent as a matter of law because:

they were merely a rec1tatron of the statutory language)

ln add1t1on the Regronal Board may not rely on speculatlon in reachmg a dec1sron .Rather,

it must be clear from the record that the Regional Board actually relied upon solid evidence to

support its findings, and that this clearly identified and cited evidence supports the agéncy’s

findings and ultimate conclusion. Further, the Regiorlal Board must adequately demonstrate a

rational connection 'between the evidence, the choices made, and the purposes of the enabling

statute. See Caliform"a'Hotel & Motel Ass’n v. Industrial Welfare Comm.‘,t 25 Cal.3d 2001, 212
(1 979). The level of defail that must be included in the Regional Board’s consideration must
clearly demonstrate the “analytical route” contemplated under T opanga See Department of

Correctzons v. State Personnel Board, 59 Cal.App.4th 131, 151(1997). Itis insufficient for the

fZO

2 For BODs; defined as “the five day measure of the pollutant parameter blochemlcal oxygen demand (BOD)” in 40

C.F.R. §133.101(d), and Suspended Solids (“SS™), the Regional Board concedes that daily limits are not required by

‘federal law. However, the Regional Board refuses to remove these limits “because none of the anti-backsliding:

exceptions apply.” See Fact Sheet at F-33. However, anti-backsliding does not apply to technology-based treatment
requirements (e.g., based on CWA section 301(b)(1)(B)(as set forth in 40 C.F.R. Part 133-as weekly and monthly
averages)); rather, anti-backsliding applies to water quality-based limits set based on CWA sections 301(b)(1)(C) and
303(d) and (e). 33 U.S.C. §1342(0)(1). Therefore, this finding related to anti-backsliding and the daily maximum
limits for BODs and SS should be remanded for removal from the Fact Sheet.

In a recently issued permit by the San Diego Regional Water Quality Control Board, the following anti-backsliding
justification was provided for removal of daily maxirrium limitations:

“Order No. R9-2006-002 does not retain the maximum at anytime concentration [...] for CBOD; and total
suspended solids contained in Order No. 2000-012 and previous permits for the Discharger which were
established using best professional judgment. Recent attempts to derive maximum at anytime limitations based
on the secondary treatment standards at 40 CER 133 using appropriate statistical approaches did not yield -
similar results as the previous maximum at anytime limitations; therefore, based on this new. information,
retaining the previous maximum at anytime limitations in Order No. R9-2006-002 is not supported.”

A similar justification exists to remove the daily limits from the City’s Permit under the new information .exception to
anti-backsliding. See accord SWRCB Order No. 2003-0012 at pg. 16; 33 U.S.C. §1342(0)(2)(B)(i). Another equally
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With respect to the daily ma;timum efﬂuent limitations fer settleable solids and oil and
grease, .th_e Regional Board summarily cd’ncludes, without_éupporting evidence, that a weekly
average limit for either of these substances “would not be adequ‘ately protective of all beneficial
uses.” See Fact Sheet at pg.' F-33 to F-34, paras. b and c. However, no examples or e‘}rdence of
any use impairments are provided. Thus, these ahaiys_eé are inadequate. Furthermore, the Regional
Board prematurely cehc_luded that no exceptionsto the rule against antibacksliding ap_phed. Since
no reasonable potential analyéis Was conducted for either of these substances, it is not clear that the
new 1nformat10n exceptron would not apply Further, there is no evidence: that the City’s dlscharge
is causmg nuisance or adversely affectmg beneficial uses’ thereby Justlfyrng an effluent hmrt for 1
settleable solids or oil and grease. “The efﬂuent and receiving water limitations imposed are
adequate i)rotection for the receiving waters, and the re-opener at Reopeners and Modifications

Section V.C. of the Permit provides the. ability for the Regional Board to insert more stringent -

_ hrmtatlons should the need ever arise.

For bis(2- ethylhexyl)phthalate even though the Regronal Board changed its Justlfrcatron for |-
cha_ngrr_rg the bis-2 monthly from the federal human health cr1ter1a of 5.9 ng/L to 4.0 ug/L as an

MCL-based limit, the Regional Board fai_led to rernove the daily limit as was done with the ether

Title 22 MCL-based limits, of af_senic,- iron, and trihalomethanes. See Permit at Provisiorl LA2.a.
and b. No dailsf limits for bis(2—'ethylhexy1)phthalate are justified, and the Regional Board cannot
simply mix and match justificatiens for daily lirrlits |

The State Board cannot ratrfy the Regional Board’s action based on the SIP’s citation to the.
use of daily maxrmum efﬂuent limitations. See SIP at § 1.4. The SIP does not apply to

conventional pollutants._ Many of the constrtue_nts_ given daily maximum limits were conventi‘on-al

applicable justification for an exception to anti-backsliding would be “technical mistakes or mistaken interpretations of

 the law were made in issuing the permit™ previously. 33 U.S.C. §1342(0)(2)(B)(ii).

Inclusion of these daily limits without the mandated impracticability analysis under 40 C.F.R. §122 45(d)(2), or
without a Water Code section 13263 analysis, required -because these requirements are more stringent than federal law,
would most certamly quality under the “mistake of law” critéria. See 40 C.FR. §§122. 44(1)(1), 122.62(a)(15); see also
33 U.S.C. $1342(0)(2)(B)(ii). These exceptions apply notwithstanding the fact that the City has been able to'meet the
limits previously. For these reasons, the daily limits for BOD; and SS should be removed. If maintained, then the
Regional Board was required to perform additional analysis since these limits were more siringent than required by
federal law: Czty of Burbank v. SWRCB 35 Cal 4th at 628-9.
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pollutants (e.g., BOD and suspended solids) or non-priority pollutants (e.g., oil and grease,
settleable solids).' In those cases, the federal regulation Would control.. | ‘

In addition, in enacting the SIP for pr1or1ty pollutants the State Board may have attempted
to mod1fy the federal regulatory proh1b1t1on on the use of da1ly or 1nstantaneous maximum l1rmts
for POTWs by stating: “[f]or this method only [referrlng to limits for aquat1c life protection]
maximum daily effluent l1rmtat1ons shall be used for pubhcly-owned treatment works (POTWS) 1n
place of average weekly l1rn1tat1ons See SIP at § 1.4. However pr1or to authorizing the use of
darly or instantaneous maximum hrmtatrons in POTW permits for compliance with aquatic life
criteria in the SIP, the State Board did not demonstrate that the imposition of average weekly and
average rnonthly efﬂuent 11rmtat1ons for the protection of aquat1c life was' “impracticable” per the
requ1rements of 40 CFE R §122.45(d). Therefore the State Board’s authorrzauon in the SIP of -
daily or 1nstantaneous maximum limitations for compllance with aquat1c life crrterra does not meet |
federal requrrernents or Water Code Chapter 5.5 requ1rements for consrstency with federal |
requ1rements Moreover the SIP requ1rements are more stringent than federal law. As such the
Reg10na1 Board must still perform an 1mpractrcab1l1ty analys1s ora Water Code sect1on 13263
analys1s before i 1mpos1ng dally max1mum interim and final effluent 11rmtat1ons based on aquatlc life
cr1ter1a (e.g., mercury, selemum d1bromochloromethane) ;

Furtherrnore the State Board did not include in the SIP the same language purportedly
allowrng for the 1nclu31on of daily max1mum l1rn1tat10ns in POTW permits for efﬂuent limitations
based upon human health criteria. Therefore 40 C F.R. §122 45 (d) requ1res the Regional Board to
perforrn an 1mpract1cab1l1ty analysis before imposing daily maximum effluent llrmtatlons bas_ed on-
human health related criteria (whether CTR—based or~Title 22 MCL—based) - Thus, for any limits |
based on chronic exposures (éither criteria contmuous concentrat1on (CCC) human health
(organisms only) criteria under the CTR, or MCLs), such as mercury, selemum
d1bromochloromethane, dichlorobromomethane, bis-2, and lindane, darly maximum effluent limits
are not justifiable, and monthly average limits are not impracticable. See; accord, In the Matter 'of

the Own Moltion}Review of the City of Woodland, SWRCB Order No. WQ 2004-0010 (removed
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short term effluent limits, holding that implementing the limits as short term averages was incorrect
because the criteria wa's‘ intended to protect against chronic, long-term effects.)

Finally, for technologjr—based or human health criteria, average weekly or monthly (or
longer —_e; g, rolling annual average) effluent limitations must not be per se impracticable as the
Regional Board included monthly' average limitat’ions in the Permit. See Permit at Discharge
Requlrements I.A.2. Furthérmore, human health criteria are not intended to regulate acute toxicity,
but to address 1nstances of long term dally exposure to drmkmg water (not an issue for these
Perrmts) or ingestion of aquatlc organlsms in an amount of 6.5 grams/day over 70 years. Given
these facts, longer term averages would be practicable,‘ and daily maximum limi-tations WOuld not '
be necessary or sanctioned.?! -

Therefor_e, theARegion'al Board’s inclision of effluent limitations shorter than weekly or
monthly averages in the Permit violated 40 C.F.R. §122.45 (d)(‘2), as there uvere either no _
findings of impracticability :made by the Regional Board for 'e-ach.constituent being regulated, :
or any findings made were not supported by evidence. By 'violating'fe'deral and state lauv, the |
Regional Board proceeded without Or,in excess of, its jurisdiction and committed a prejudicial '
abuse of d1scret10n by not proceedmg in a manner required by law For these reasons, and
given the precedent set in State Board Orders crted above, the State Board should d1rect the

Reglonal Board to remove all da1ly maximum efﬂuent l1rmtat1ons from the Permit unless .

longer term- averagmg perlods are actually proven w1th f1nd1ngs supported by. ev1dence inthe =

adrmmstrat1ve record to be 1rnpract1cable

E. The Permit Includes Requlrements More Strlngent than Mandated by Federal -
Law ‘

The Permrt 1ncludes provrsrons more strmgent than required by federal water qualrty laws

(e g., the Clean Water Act and its implementing regulatrons) such as daﬂy limits for conventronal

' For example, if the pollutant would require a long exposure period before having a toxic and adverse human health
effect, then a average monthly or weekly limits would be more than adequately protective of water quality standards.
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and other pollutants (above in Section 5.D.), mass 1imits ir1 addition to ooncentration limits,? state
Title 22—based limits instead of federal criteria (above in Section 5.B.), effluent limits imposed:
where no demonstrated reasonable potential (see above in Section 'S.C.), without the requisite |
analysis mandated under Water Code section 13263, including the factors'set forth in Water Code
section 13241. As required by the California Supreme Court, where requirements are imposed that '
are more stringent than required by federal law, the Regional Board was required to conduct. |
additional analysis under state law. See ‘Cizy of Burbank v. SWRCB, 35 Cal. 4th at 617, 628-§
(2005); Water Code §.132631 This was not done, -except arguably for the limits imposed for bis(2-
ethylhexyl)f)hthalate.23 Since this analysis was not undertaken for .Iall other requirements more’

étringent than federal law, the Permit must be remanded to the Regional Board for this additional

| analysis.

F. . The Permit Requires Excessive and Unnecessar‘v-MonitorinQ Requirements.

The Permit contains excessive and unnecessary monitoring requirementé not justified'u_nder |
Water Code sections 1326’7(b) and 13325(c), including groundwatermonitoring.' The'groundwater
monitoring requirements were ongmally included in the flrst tentative perrmt when the Reglonal
Board was proposing to 1mpose groundwater hrmts for MCL-based constltuents instead of efﬂuent
11m1ts After removal of the groundwater recervmg Water limits, the momtormg for those 11m1ts

should have been removed, but was not. See Monitoring and Reporting Program at pg. T—25 ,

‘Section IX. Maintenance of these requirements is excessive-and unnecessary, and should be

remanded to the Regional Board for removal.

# Mass limits are not required under federal law where water quality standards or effluent limitations are prescribed
and “expressed in other units of measurement.” 40 C.F.R. §122.45(f)(1)(ii). Thus, to exercise its discretion to
prescribe both mass limits and concentration limits, the Regional Board préscribed requirements more stringent than

{| REQUIRED by federal law. For this reason, additional analysis was required. In addition, the justification for the
 inclusion of mass limits consisted of findings not supported by evidence in the record. Mass limits are prescribed to

“ensure that proper treatment, and not dilution, is employed to comply with the final ‘concentration effluent limits.”
See Finding 33 at pg. 16. Such a justification is not compelling or necessary since proper treatment is already required
under the Permit.- See e.g., Section IV.C. requiring compliance with standard provisions including proper operation

and maintenance. Furthermore, dilution of up to 9 mgd of treated effluent with potable water would not only be
extremely expensive, but would be difficult if not impossible to purchase or use mﬂhons of gallons of potable water for
a non-beneficial use.

2 Bven for the analysis done, that analysis was not specific to Burbank and was based on dated informatioh.
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G. The Permit Includes Unnecessary, Inconsistent, and Unreasonably Duplicative

Requirements.

1. Storm Water Regulation

The Perrmt at pg. 48, Requrrements and Provisions Sectlon IV.N. states:

“The Discharger shall comply with the requirements of the State Board’s General
NPDES Permit No. CAS0O00001 and Waste Discharge Requirements for Discharges of
Stormwater Associated with Industrial Activities (Order No. 97-03-DWQ) by
continuing to implement a- SWPPP and conducting the- required monitoring.”

(emphasis in or1g1nal) .

"~ Under the terms of General ,NP:DES Permit referenced above, and the C‘.ity’sNotice of

Intent, the City is already independently required to comply with the General NPDES Permit.

The incorporation into this Permit of a requirément to comply with another, wholly separate

NPDES permit for storm water is duplicative’, unnecessary, unreasonable. "The Permit will
unnecessarily and unreasonably subject the C_ityto increased exposure to .civ_ll and crirninal
penalties and enforcement by third party citiaen suits for any alleged violation of the General -
NPDES Permit. | |
In addition, this provision is expressly contrary to Finding 15, which states_that “The'
industrial storrnwater discharge from the Burbank SPP is not regulated under this indivldual

NPDES permit, but 18 1nstead regulated under the Statewrde General Stormwater Permit for

|| Industrial Drscharges » Like the Burbank SPP drscharges the Burbank Water Reclamation

Plant industrial stormwater d1schar°es should be regulated solely under the Statewrde General
Stormwater Permit for Industrral D1scharges There is no need for duphcatlve requrrements in
this NPDES permit since those d1scharges are already perrmtted under a separate permit.

For these reasons, the City requests the State Board to femove Requirements and
Prov'isions Section IV.N: from the Permit, or, alternatively; re_mand the Perr'nitto the Regional o
Board to remove or ‘modifjr this provision in accordance with State Board directives.

2. Inconsistent Footnotes

The effluent limits in Section L.A.2. have numerous footnotes. However, these

footnotes are not consistently applied. For example, not all mass limits on page 31 in Section
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{|LA.2.a. have footnote [3] and not all mass limits on page 32 in Section LA.2.b. haue footnote

[4], even though_there is'no justification for non-inclusion of these footnotes to all mass lirnitsr
Similarly, footnete [5] on page 33 should have applied to all priority pollutants, but Was not so

applied. To fix these inconsistencies, the State Board should remand the permit back to the

‘ Regional Board.

8. A STATEMENT THAT THE. PETITION HAS BEEN SENT TO THE REGIONAL
BOARD AND TO THE DISCHARGER, IF NOT THE PETITIONER:

A true and correct copy of this Petition was mailed by First Class Mail on December 11,
2006 to the Regional Board at the followmg address:

M. J onathan BlShOp
Executive Officer
California Regional Water Quality Control Board
Los Angeles Region
320 West 4th Street, Suite 200
Los Angeles, California 90013

The Petitioner in this case is the reeipient of the Permit; therefore, a Petition was not-separately

sent to the recipient of the Permit.

9. A STATEMENT THAT THE SUBSTANTIVE ISSUES OR OBJECTIONS RAISED
IN TI-IE PETITION WERE RAISED BEFORE THE REGIONAL BOARD:

The substantrve issues and/or objections to the contested provisions of the Permit raised

herein were raised. before the Regional Board in both written 'and oral comments. -

10. PETITIONER’S REQUEST FOR EVIDEN TIARY HEARING

- For the reasons set forth above the City requests that the State Board conduct a full

evident1ary hearrng to cons1der this Petition in accordance with Title 23, California Code of . |

‘Regulations, section 2052.

11.© PETITIONER’S REQUEST FOR ABEYANCE:

\ The City requests that the State Board place the C1ty S Pet1t10n for Rev1ew in abeyance |
pursuant to Title 23, California Code of Regulauons sectron 2050 5(d). This will allow the C1ty to
attempt to resolve the City’s eoncerns with the Regronal Board both informally and before the Los
Angeles County Superior Court as part of the remand proceedings from the California Supreme

Court in City of Burbank v. State Water Resources Control Board, et al., Los Angeles County

CITY OF BURBANK PETITION FOR REVIEW OF ORDER NO. R4- 2006 0085 27
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Superior Court Case No. BS 0609060. Should those events not be productive, the City niay

request that the abeyance be lifted and the petition go to the State Board for review at that time.

Respectfully Submitted,

DATED: December 11, 2006 DOWNEY BRAND LLP

By:
) MELISSA A. THORME
- Attorneys for Petitioner -
CITY OF BURBANK .

\
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PROOF OF SERVICE

1 am aresident of the State of Caltfornia,- over the age of eighteen years, and not 4 party to
the within action. My business address is Downey Brand LLP, 555 Capitol Mall, Tenth Floor,
Sacramento Cal1forma 95814-4686. On October 11, 2006 I served the w1th1n document(s)

PETITION FOR REVIEW; PRELIMINARY POINTS AND AUTHORITIES IN _
SUPPORT OF PETITION FOR REVIEW; AND REQUEST FOR EVIDENTIARY
HEARING :

BY FAX by transmitting via facsimile the document(s) listed above to the fax -
: number(s) set forth below on this date before 5:00 p.m.

BY HAND: by personally delivering the document(s) llsted above to the person(s)
at the address(es) set forth below.

_|:|_'.[:|

- BY MAIL by placing the document(s) l1sted above in a sealed envelope with
postage thereon fully prepaid, in the Un1ted States mail at Sacramento, Cahfornla
addressed ‘as set forth below.

[]

BY OVERNIGHT MAIL by causing document(s) to be p1cked up by an’
overnight delivery service company for dehvery to the addressee(s) on the next
busmess day.- .

BY PERSONAL DELIVERY: _by causing personal delivery by _ - _of
the document(s) listed above to the person(s) at the address(es) set forth below.

o o

Jonathan Bishop
Executive Officer . o
California Regional Water Qual1ty Control Board ‘
‘Los Angeles Region - o
" 320 West 4 Street, Suite 200
Los Angeles, CA 90013

1 am readily familiar with the firm's practice of collection and processing correspondence

for mailing. Under that practice it would be deposited with the U.S. Postal Service on that same

day with postage thereon fully prepaid in the ordinary course of business. I am aware that on
motion of the party served, service is presumed invalid if postal cancellation date or postage
meter date is more than one day after date of deposrt for mailing in affidavit.

I declare under penalty of perjury under the laws of the State of Callforma that the above

|l 1s true and correct.

Executed on October 11, 2006, at Sacramento, C'alifornia.

; \
BRCKY A. BRASHER

$18466.1

PROOF OF SERVICE
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State of Cahforma
' CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
LOS ANGELES REGION '

" ORDER NO. R4-2006-0085
~ NPDES NO. CA0055531
" WASTE DISCHARGE REQUIREMENTS

- CITY OF BURBANK -
(Burbank Water Reclamation Plant)

The California -Regional Water Quality Control Board, Los Angeles R‘égioh- (hereafter Regionall

~ Board), finds:

1.

PURPOSE OF ORDER

City of Burbank (hereinafter the Gity or Discharger) discharges tertiary-treated

wastewater, from its Burbank Water Reclamation Plant (Burbank WRP) and cooling -
tower blowdown and boiler blowdown from its Burbank Steam Power Plant (Burbank
SPP), to the Burbank Western Channel, tributary to Los Angeles River, waters of the
United States. The discharge is regulated under waste discharge  requirements
contained in Order No. 98-052, adopted by this Regional Board on June 29, 1998, which

. superceded Order No. 96-050. Order No. 98-052 also serves as a permit under the "

National Pollutant Discharge Ellmlnatlon System (NPDES No. CA0055531)

 Order No. 98-052 has an expiration date of May 10, 2003. Section 122.6 of Title 40,
. Code of Federal Regulations (40 CFR) and Section 2235.4 of Title 23, California Code of
‘Regulations (CCR), state that an expired permit continues in force until the effective date -

of a new permit, provided that the permittee has made a timely submittal of a complete
application for a new permit. On September 28, 2001, the City filed an incomplete
Report of Waste Discharge (ROWD) and applied to the Reglonal Water Quality Control

Board.(Regional Board) for reissuance of waste discharge requirements (WDRs) and a

NPDES permit to discharge tertlary-treated wastewater, cooling tower.blowdown, boiler.
blowdown water, stormwater, and demineralizer water. Therefore, the Discharger's
permit has been administratively extended until the Regional Board acts on the new WDR
and permit. ‘On July 2, 2002, the City submitted a complete ROWD. On August 2005,
the Discharger met with Regional Board staff-and, through a presentation, provided
updated information to assist in the permit renewal process. On November 22, 2005, -
the Regional Board received a Ietter from the City, dated November 8 2005,

. transmlttmg additional information.

This Order is the reissuance of waste discharge reqwrements that serves as a NPDES
permit for the Burbank WRP. . Since the discharge from the Burbank Steam Power Plant

1 August 31, 2006
Revused October10 October 30, and November9 2006-
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was discontinued, and is instead re-routed to the sewer, this Order will also rescind the
WDR for the Burbank Steam Power Plant's discharge through Discharge Serial No. 001.

LITIGATION HISTORY o o | e

4.

On December 2, 1998, the Clty of Burbank filed a petmon with the State Board for a stay
of Order No. 98-052. The State Board dismissed the Clty of Burbanks petltlon for review

 and its request for a stay without review.

-On December 23, 1999, the City of Burbank filed a Petition for a Writ of Mandate and

application. for stay challenging their permit (Order No. 98-052) and their Time Schedule

-Order. On December 29, 1999, the Court issued a stay of the following 31 contested

effluent limits contained in Order No. 98-052 for the Burbank WRP: ammonia nitrogen,
arsenic, bis(2-ethylhexyl)phthalate, bromodichloromethane, ' bromoform, cadmium,
chloroform, chromium VI, copper, cyanide, 2,4-D, detergents, dibromochloromethane, 1,4-
dichlorobenzene, 1,2-dichloroethane, endrin, ethylbenzene, iron, lead, lindane, mercury,'

‘methylene chloride, nickel, selenium, silver, 2,4,5-TP (Silvex), tetrachloroethylene toluene,
total phosphates total resrdual chlorine, and zinc.

In April 2000, the City of Burbank tned to amend its Petition to Writ of Mandate and the

Judicial Stay to expand the list of stayed effluent limits to include the following effluent
limitations: acute toxicity, chronic toxicity, coliform, manganese, nitrite + nitrate-N, and
turbidity. The City also tried to delete ammonia nitrogen from the list of constituents

‘because it was incorrectly included in the appeal. However, the court denied the City of
- Burbank’s requests to modify the original list of 31 constltuents under appeal.

- On August 21, 2000, the City of Burbank filed . a complaint against the United States‘
Environmental. Protection Agency for declaratory and injunctive relief with the United -

States District Court, Central District of California, Western Division (City of Los Angeles,
City of Burbank, City of Simi Valley, and County Sanitation Districts of Los Angeles
County, by and through their agent County Sanitation District Number 2 of Los Angeles

. County vs. United States Environmental Protection Agency, and Alexis Strauss, Director,

Water Division, United States Environmental Protection Agency, Region IX [Case No. BS

" 060 960]). The matter went before the court on August 31 and September 1, 2000 with a
“final decision overturning portions of USEPA’s partial approval letter of May 26, 2000

related to the conditional potential MUN (p* MUN) beneficial use for surface waters.

'On November 30, 2000, the Superior Court of the State of California filed its Decision on

the- Submitted matter [Case No. BS 060 960] and ordered counsel for the petitioner to

‘prepare, serve, and lodge a proposed Statement of Decision, Judgement and Writ, on or

before December 14, 2000. Respondents were given until December 28, 2000, to serve
and file objections. Respondents filed objections on January 19, 2001, and Petitioners
lodged & revised proposed Statement of Decision, Judgement of Writ, and a response to
Respondent'’s objectlons on February 13, 2001.

B _ On April 4, 2001, the Superior Court of the State of California signed and filed its

2 .
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Statement of Deorsblon‘ ordering that judgement.be entered granting the Petitioners’
petition for a Writ of Mandamus, commanding the Respondents 1o vacate the Contested:
Effluent Limits, and ordering the adoptlon of new effluent hmlts at'a new hearing.

- Inits December 24, 2002, opmlon the Court of Appea! unanlmously reversed the trlal
" court decision; and, made the following determinations:

o a. Cost Issues - For existing objectives, water quality-based effluent limitations

' (WQBELSs) must be developed without reference to costs and Clean Water Act
(CWA) Section 301(b)(1)(C) does apply to POTWs. (POTWs are not exempt
from WQBELS.) e

b..  CEQA Requirements — The Environmental Impact Report (EIR) exemption in -
Section 13389 of the Water Code means that "CEQA imposes no additional
procedural or substantive requirements” other than compliance with the CWA .

" and Porter-Cologne Act. (NPDES permits are exempt from CEQA.)

c. ~ Compliance Schedules - Compliance schedules may be included within a’
~ -NPDES permit only if the applicable water quality standards or water quality
control plans permit inclusion of compliance schedules . (Compliance schedules
must be contained in a Time Schedule Order or similar enforcement document if
the Basin Plan does not allow the inclusion of compliance schedules in.a NPDES
permit. ) : :

d. Narrative Toxrcrty The Regional Board's narratlve toxicity objective which was
C ‘upheld does not violate 40 CFR 131.11(a)(2). (The narratlve standard can
- remain in NPDES permits as an effluent Irmrta’uon ) :

Although the Court of Appeal decided in favor of the State Board on every issue they
appealed, the December 24, 2002, decision was not certified for publication at that time.

On August 14, 2003, the Court of Appeal of the State of -California, Second Appellate .
District, Division Three, certified its December 24, 2002, opinion for partial publication.
The importance of the August 14, 2003, decision is that the outcome of the City of
Burbank v. State Water Resources Control Board case could then be cited. The City
subsequently filed a petmon for revrew with the Caln‘omla Supreme Court.

} On November 19, 2003 the Supreme Court granted the petition for review filed'by the
-~ Cities of Burbank and Los Angeles The opening brief on the merits was filed -
~ December. 19, 2003. . o ,

On April 4, 2005 the. Cahfornla Supreme Court issued its decision, affirming the -
judgement of the Court of Appeal, reinstating the wastewater discharge permits to the

- extent that the specified numeric limitations on chemical pollutants are necessary to
satisfy federal Clean Water Act requirements for treated wastewater.
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Ordinarily the Court's decision would become final 30 days after issuance (i.e., it would
-have become final on May 4, 2005); however, both the water boards and the cities filed
petitions for rehearing. The Supreme court reviewed the petitions for rehearing and
remanded one remaining issue back to the trial court for resolution. The trial court was
required to determine whether or not the permit restrictions were “more stringent” than
required by federal law. '

On June 28, 2008, the Superior Court judge signed the statement of decision, which
found that the following constituents had numeric effluent limitations-more stringent than
required to meet the federal law existing at the time that the Regional Board adopted the -
NPDES permit: Bis(2-ethylhexyl)phthalate, Cadmium, Chromium VI, 1,2-dichloroethane,
Ethylbenzene, Lead, Selenium, Tetrachloroethylene, Toluene, and Toxaphene. It was
also ordered that the contested effluent limits contained in Order No. 98-052 be vacated;

~ that the respondents file a return (a revised NPDES permit) with the court by December
31, 2006; and that the stay of contested effluent limitations remain in effect untrl the return-
is served and filed by the Respondents. with the Court.

' FACiLITY AND TREATMENT PROCESS DESCRIPTION

BURBANK WATER RECLAMATION PLANT:

| 5.~ The City owns the Burbank WRP and contracts with. United Water Services to operate

the Burbank WRP, a tertiary wastewater treatment plant located at 740 North Lake .-

Street, Burbank, California. Effective June 15, 2000, the street address changed from 2
West Chestnut Street to 740 North Lake Sireet. The reason for the change is that the
Chestnut Street entrance to the plant was vacated and replaced with the Lake Street
entrance. The Burbank WRP has an-average dry weather flow design capacity of 9.0
million gallons per day (MGD) with a peaking factor of 2 MGD, and only discharged an
. average of 5.8 MGD from the WRP (in the year 2005). However, with the completion of
the new flow equalization basin prOJect and related upgrades the -design capacity will
rncrease to 12.5 MGD. :

- 6. The Burbank WRP is part of the City of Lo_'s Angeles" integrated network of facilities,
-known as the North Outfall Sewer (NOS), which includes four treatment plants. The
upstream treatment plants- (Tillman WRP, Giendale WRP, and Burbank WRP)
discharge solids to the Hyperion Treatment Plant. This system also allows biosolids,
“solids, and excess flows to be diverted from the upstream plants to the Hyperion Plant
for treatment and disposal. Figure 1 shows the vicinity map for the Burbank WRP.

7. The Burbank WRP serves a population of approximately 100,000 peopie. Flow 1o the
: . plant consists of domestic, commercial and industrial wastewater. For fiscal year 2005,
_industrial wastewater represented less than 10% of the total flow to the plant.

.Discharges to the collection system from industry include discharges from the following

significant industrial user categories: metal finishing (40 CFR Part 433), electroplating

(40 CFR Part 413), nonferrous metal forming-and metal powder (40 CFR Part 471),

plastic molding and forming (40 CFR Part 463), rubber manufacturing (40 CFR Part

4





